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DEPARTMENT  OF  HEALTH, 
EDUCATION,  AND  WELFARE 

Public  Health  Service 

42  CFR  Part  110 

Health  Maintenance  Organization 
Loans  and  Loan  Guarantees  for 
Acquisition  and  Construction  of 
Ambulatory  Health  Care  Facilities 

agency:  Public  Health  Service,  HEW. 
action:  Interim  regulations. 

summary:  This  notice  sets  forth  the 
requirements  for  qualified  health 
maintenance  organizations  (HMOs)  to 
obtain  loans  or  loan  guarantees  for  the 
acquisition  or  construction  of 
ambulatory  health  care  facilities  and  the 
acquisition  of  equipment  for  those 
facilities.  It  also  sets  forth  project 
requirements  and  procedures  to  be 
followed  for  repayment  of  the  loan  and 
in  the  event  of  a  default.  These  rules 
implement  Section  1305A  of  the  Public 
Health  Service  Act,  as  amended. 
EFFECTIVE  DATE:  These  regulations  are 
effective  April  9, 1980.  Comments  are 
invited.  To  be  considered,  comments 
must  be  received  by  June  9, 1980. 
ADDRESS:  Written  comments  should  be 
sent  to  the  Director,  Office  of  Health 
Maintenance  Organizations,  Office  of 
the  Assistant  Secretary  for  Health,  Park 
Building,  3rd  Floor,  12420  Parklawn 
Drive,  Rockville,  Maryland  20857.  The 
comments  will  be  made  available  for 
public  inspection  and  copying  at  the 
above  address  between  the  hours  of 
8:30  a.m.  and  5:00  p.m.,  Monday  through 
Friday,  except  for  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Howard  R.  Veit,  Director,  Office  of 
Health  Maintenance  Organizations, 

Park  Building,  Room  3-10, 12420 
Parklawn  Drive,  Rockville,  Maryland 
20857,  301/443-4106 
SUPPLEMENTARY  INFORMATION:  The 
Health  Maintenance  Organization 
Amendments  of  1978  (Pub.  L.  95-559) 
revised  and  extended  the  provisions  of 
Title  XIII  of  the  Public  Health  Service 
Act,  as  amended,  to  include,  among 
other  changes,  a  new  Section  1305A, 

42  U.S.C.  300e-4a,  that  provides  for  the 
Secretary  to  make  and  guarantee  loans 
to  qualified  HMOs  for  the  acquisition 
and  construction  of  ambulatory  health 
care  facilities  and  for  the  acquisition  of 
equipment  for  those  facilities.  With  this 
authorization,  the  Secretary  may  make 
loan  guarantees  now  without  further 
legislation.  However,  until  an 
appropriation  act  is  enacted  which 
contains  authority  to  spend  funds  for 
direct  loans,  the  Secretary  may  not 


make  these  loans.  A  delay  in  the 
publication  of  this  subpart  as  final 
regulations  would  be  detrimental  to 
HMOs  which,  in  order  to  preserve  or 
enhance  their  fiscally  sound  operation, 
urgently  need  to  acquire  or  construct 
ambulatory  health  care  facilities.  Since 
acquisition  and  construction  may  now 
be  supported  with  loan  guarantee 
assistance  under  Section  1305A,  the 
Secretary  has  determined  that  notice 
and  public  comment  on  proposed 
rulemaking  and  further  delay  of  the 
effective  date  would  not  be  in  the  public 
interest  and  that  good  cause  exists  for 
making  these  regulations  effective  upon 
publication.  Accordingly,  these 
regulations  are  being  published  as 
interim  regulations  so  that  the  Secretary 
may  make  loan  guarantees  authorized 
by  Section  1305A  as  soon  as  possible. 
However,  the  Secretary  invites  public 
comments  on  these  regulations  and  will 
consider  them  if  received  on  or  before 
June  9, 1980  in  determining  whether 
revisions  are  appropriate.  After  the 
comment  period,  the  Secretary  will 
revise  the  regulations,  if  warranted,  in 
accordance  with  the  comments  received. 

The  Secretary  directs  attention  to  the 
following  provisions  of  the  regulations: 

The  statutory  definition  of 
"ambulatory  health  care  facility,"  which 
is  included  in  §  110.1002,  specifies  that 
diagnostic,  treatment,  and  prevention 
services  must  all  be  provided  in  a 
facility  if  it  is  to  be  eligible  for  loan  or 
loan  guarantee  assistance. 

The  statutory  definition  of 
“construction,"  which  is  also  included  in 
the  definition  section,  provides  that 
alteration,  expansion,  remodeling, 
renovation,  and  replacement,  as  well  as 
new  construction,  are  all  eligible  types 
of  construction  projects. 

The  definition  of  "equipment”  in 
§  110.1002,  together  with  an  explicit 
statement  in  §  110.1008(b),  makes  clear 
that,  in  accordance  with  Section  1305A 
of  the  Act,  loans  may  be  made  for  the 
acquisition  of  equipment  only  if  the 
equipment  is  for  a  facility  acquired  or 
constructed  with  assistance  under  .this 
subpart. 

As  §  110.1003  states,  only  qualified 
public  and  nonprofit  private  HMOs  are 
eligible  for  loan  assistance  under  this 
subpart.  For-profit  qualified  HMOs  are 
eligible  only  for  loan  guarantees  and 
only  if  10  percent  of  the  projected 
membership  to  be  served  by  the  facility 
to  be  acquired  or  constructed  will  be 
from  a  medically  underserved 
population. 

Section  110.1004,  pertaining  to 
application  requirements,  requires  an 
applicant  to  submit  additional 
information  if  a  proposed  transaction  for 
which  assistance  is  requested  involves  a 


party  in  interest  (as  defined  in  Section 
1318  of  the  Act)  or  someone  who  will 
become  a  party  in  interest  as  a  result  of 
the  transaction.  The  Secretary  is 
concerned  that  parties  in  interest  may 
participate  in  F^O  management  in  a 
way  which  might  be  to  the  detriment  of 
the  HMO  or  its  members.  The 
Department  is  developing  further 
guidance  on  the  role  of  parties  in 
interest  in  the  management  of  all 
qualified  HMOs.  This  guidance  will  be 
based  on  requirements  applicable  to  all 
qualified  HMOs:  that  they  have  fiscally 
sound  operations  and  administrative 
and  managerial  arrangements 
satisfactory  to  the  Secretary  (Section 
1301(c)(1)  of  the  Act). 

With  respect  to  this  ambulatory  health 
care  facility  program,  the  possible 
involvement  of  parties  in  interest  is 
addressed  as  follows.  Where  a  party  in 
interest  is  to  be  involved  in  a  project  for 
which  assistance  is  requested, 

§  110.1004(c)  requires  that  the 
application  include  the  following: 

(1)  An  explanation  of  the  involvement 
of  the  party  in  interest; 

(2)  A  combined  financial  statement  for 
the  HMO  and  the  party  in  interest; 

(3)  A  second  appraisal  (in  addition  to 
the  one  normally  required)  of  property 
to  be  acquired  from  the  party  in  interest; 

(4)  Evidence  that  each  proposed 
transaction  with  a  party  in  interest  is 
consistent  with  prudent  management 
and  the  fiscal  soundness  requirement  in 
42  CFR  110.108(a)(1);  and 

(5)  Evidence  that  the  transaction  will 
not  adversely  affect  the  management 
decisions  or  fiscal  soundness  of ,  or  the 
delivery  of  services  by,  the  HMO.  An 
example  of  the  evidence  which  might 
satisfy  this  last  requirement  is  a 
description  of  procedures  which  will 
prevent  the  party  in  interest  from 
controlling  the  HMO’s  decisions  with 
respect  to  the  facility  to  be  acquired  or 
constructed  with  assistance  under  this 
subpart. 

The  Secretary  will  scrutinize  this 
application  information.  Where  she 
determines  that  the  participation  of  a 
party  in  interest  in  a  proposed 
transaction  is  likely  to  affect  adversely 
the  administration  and  fiscal  soundness 
of  the  HMO  or  its  delivery  of  health 
services,  the  Secretary  will  not  award 
the  requested  loan  or  loan  guarantee. 

Section  110.1005  indicates  that 
detailed  plans  which  must  satisfy  the 
requirements  of  certain  technical 
documents  pertaining  to  construction 
standards,  which  are  incorporated  by 
reference,  need  not  be  submitted  until 
an  application  has  been  approved.  They 
must,  however,  be  submitted  before  an 
approved  loan  is  closed. 
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Section  110.1006  incorporates  the 
statutory  limit  on  the  amoimt  of  loan 
assistance  that  may  be  provided  for  any 
single  facility.  This  limit  is  presently 
$2,500,000  (see  Section  1305A(b)(l)  of 
the  Act).  To  encourage  the  investment  of 
private  capital  in  HMOs,  the  regulations 
limit  to  90  percent  the  percentage  of 
project  costs  for  which  loans  or  loan 
guarantees  will  be  made,  although  a 
greater  percentage  may  be  approved  for 
good  cause,  as  defined  in  the 
regulations. 

The  Secretary  believes  that  the 
primary  activity  of  an  HMO  should  be 
the  provision  of  basic  health  services  as 
described  in  Subpart  A  of  this  part. 
Therefore,  she  believes  that  a  facility 
acquired  or  constiucted,  in  whole  or  in 
part,  with  assistance  under  this  subpart 
should  provide  basic  health  services. 

The  Secretary,  consequently,  has 
included  in  §  110.1(X)7  a  requirement 
that  a  facility  acquired  or  constructed,  in 
whole  or  in  part,  with  assistance  under 
this  subpart  must  devote  at  least  50%  of 
its  useable  space  to  the  provision  of 
basic  health  services. 

Section  110.1007  also  sets  limits  on  the 
portion  of  a  facility,  acquired  or 
constructed,  in  whole  or  in  part,  with 
assistance  under  this  subpart,  to  be  used 
for  administrative  functions  and  on  the 
capacity  of  the  assisted  HMO.  The 
maximum  capacity  of  an  assisted  HMO 
(the  capacity  required  to  serve  110 
percent  of  the  projected  HMO 
membership  at  the  end  of  the  5  years 
following  acquisition  or  completion  of 
construction]  has  been  established  to 
prevent  investment  of  Federal  funds  in 
idle  capacity  or  in  facilities  which  will 
not  be  used  in  the  near  future  for  the 
purpose  for  which  the  assistance  is 
awarded.  One  hundred  ten  percent  of 
the  5  year  projection  is  permitted  both  to 
allow  for  actual  variation  from 
enrollment  projections  and  to  permit 
some  services  to  patients  on  a  fee-for- 
service  basis  where  appropriate. 

Similarly,  where  assistance  is 
provided  under  this  subpart  for  facilities 
to  provide  laboratory  or  X-ray  services, 
the  maximum  capacity  of  ail  units  of  the 
HMO  providing  each  assisted  service  is 
specifically  limited  to  that  needed  to 
serve  110  percent  of  the  projected 
number  of  HMO  members  at  the  end  of 
5  years.  Where  assistance  is  provided 
under  this  subpart  for  facilities  to 
provide  optical,  pharmacy  or  dental 
services,  a  higher  level  (the  capacity 
needed  to  provide  the  service  to  200 
percent  of  the  projected  number  of  HMO 
members  for  whom  the  service  will  be 
provided  on  a  prepaid  basis  at  the  end 
of  5  years)  is  established  as  the 
maximum  capacity  for  provision  of  each 


of  the  assisted  services.  The  higher 
levels  permit  more  flexibility  with 
respect  to  these  supplemental  services, 
because  projected  use  by  HMO 
members  alone  is  likely  to  be 
inadequate  to  make  the  service  cost 
effective.  In  such  cases,  the  additional 
capacity  might  be  required  to  generate 
necessary  fee-for-service  revenue  to 
cover  service  costs. 

The  restrictions  in  this  section  based 
on  projected  enrollments  (paragraph  (b)) 
apply  to  the  total  capacity  of  the  HMO, 
including  portions  of  the  facility,  if  any, 
which  are  not  acquired  or  constructed 
with  assistance  under  this  subpart  and 
facilities,  if  any,  which  are  located  at 
other  sites.  The  other  requirements  of 
this  section  (paragraph  (a)  (1)  and  (2)) 
apply  only  to  an  assisted  facility 
(including  portions  not  acquired  or 
constructed  with  assistance  under  this 
subpart.) 

In  addition,  provision  is  made  for 
waiver  or  modification  of  any  of  these 
limitations  on  capacity  for  good  cause. 
Good  cause  might  include  (a)  changed 
circumstances  during  the  5  years 
following  the  completion  of  an 
acquisition  or  construction  project  or  (b) 
the  inaccessibility  of  certain  services  to 
a  portion  of  the  HMO  membership. 

Section  110.1008,  regarding  costs 
which  are  eligible  for  loan  assistance 
under  this  subpart,  indicates  which 
costs  are  eligible  with  respect  to  leased 
property. 

Sections  110.1009  through  110.1014 
prescribe  loan  closing  procedures  and 
the  required  documents  and  terms  for  all 
loans  or  loan  guarantees.  Under 
§  110.1014,  loans  must  be  repaid  over  a 
period  not  to  exceed  the  lesser  of  the 
useful  life  of  the  assisted  facility  or  25 
years,  except  that  the  Secretary  will 
approve  shorter  repayment  periods 
where  appropriate  to  the  HMO’s 
financial  plan  and  where  not 
inconsistent  with  the  financial  interest 
of  the  United  States.  Thus,  because 
under  §  110.1004(d],  the  applicant  must 
give  an  assurance  that  it  will  have  title 
to  the  facility  for  at  least  the  repayment 
period,  it  usually  will  be  required  to 
have  title  for  25  years,  unless  the 
Secretary  approves  a  shorter  repayment 
period. 

Section  110.1015  sets  forth  procedures 
to  be  followed  in  the  event  of  a  default 
on  a  guaranteed  loan.  Under  this 
section,  the  Secretary  may  retain  in  the 
terms  of  a  guarantee  the  option  to  direct 
the  holder  of  the  guaranteed  loan  to 
foreclose  on  its  security  in  event  of  a 
default  before  the  Secretary  will  pay 
amoimts  due  under  the  guarantee. 

The  Assistant  Secretary  for  Health  for 
the  Department  of  Health,  Education, 
and  Welfare,  with  the  approval  of  the 


Secretary  of  Health,  Education,  and 
Welfare,  hereby  amends  42  CFR  Part  IIC 
by  adding  a  new  Subpart ),  as  set  forth 
below. 

Dated:  January  11, 1980. 

Julius  B.  Richmond, 

Assistant  Secretary  for  Health. 

Approved:  April  2, 1980. 

Patricia  Roberts  Harris, 

Secretary. 

Subpart  J— Loans  and  Loan  Guarantees  for 
Acquisition  and  Construction  of  Ambuiatory 
Heaith  Care  Facilities 

Sec. 

110.1001  To  what  loans  and  loan  guarantees 
do  these  regulations  apply? 

110.1002  Definitions. 

110.1003  What  organizations  are  eligible  for 
loans  and  loan  guarantees? 

110.1004  What  are  the  requirements  for  an 
application? 

110.1005  What  information  must  be 
submitted  by  an  applicant  which  has 
received  a  conuniUnent  for  a  loan  to  be 
made  or  guaranteed  under  this  supbart 
before  the  closing  of  the  loan? 

110.1006  What  are  the  limitations  on  loans 
and  guaranteed  loans? 

110.1007  What  requirements  apply  to 
projects  assisted  under  this  subpart? 

110.1008  What  is  an  eligible  cost? 

110.1009  What  security  is  required? 

110.1010  What  evidence  of  indebtedness 
must  be  used? 

110.1011  What  legal  opinions  and 
documents  must  be  furnished? 

110.1012  How  are  loan  closing  dates 
determined? 

110.1013  What  interest  must  be  paid  by  the 
borrower? 

110.1014  How  and  over  what  period  are 
loans  and  guaranteed  loans  to  be  repaid? 

110.1015  What  are  the  obligations  and  rights 
of  the  holder  of  the  loan  in  the  event  of 
default  on  a  guaranteed  loan? 

110.1016  On  what  basis  may  the  Secretary 
waive  rights  of  recovery? 

Authority:  Sec.  215  of  the  public  Health 
Service  Act,  as  amended,  58  Stat.  690  (42 
U.^.C.  216):  secs.  1301-1318  of  the  Public 
Health  Service  Act,  as  amended,  92  Stat. 
2131-2141  (42  U.S.C.  300e-300e-17) 

Subpart  J— Loans  and  Loan 
Guaranteees  for  Acquisition  and 
Construction  of  Ambuiatory  Heaith 
Care  Faciiities 

§  1 10.1001  To  what  loans  and  loan 
guarantees  do  these  regulations  apply? 

The  regulations  of  this  subpart,  in 
addition  to  the  regulations  of  Subpart  B 
of  this  part,  apply  to  loans  and  loan 
guarantees  awarded  to  HMOs  under 
section  1305A  of  the  Public  Health 
Service  Act.  These  loans  and  loan 
guarantees  are  for  projects  for  the 
acquisition  of,  the  construction  of,  or  the 
acquisition  of  equipment  for,  ambulatory 
health  care  facilities. 
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§  110.1002  Definitions. 

In  addition  to  the  terms  deHned  in 
§  110.101  of  this  part: 

“Ambulatory  health  care  facility”  or 
“facility”  means  a  health  care  facility 
for  the  provision  of  diagnostic, 
treatment,  and  prevention  services  to 
ambulatory  patients.  If  a  facility 
occupies  a  portion  of  a  building,  the 
other  parts  of  which  are  not  owned  by 
the  HMO,  the  term  does  not  include 
those  other  parts  of  the  building.  If  an 
HMO  is  located  in  several  buildings, 
each  building  in  which  the  HMO 
provides  diagnostic,  treatment,  and 
prevention  services  to  ambulatory 
patients  is  a  facility. 

"Construction”  means  (a)  the 
construction  of  new  facilities;  (b)  the 
alteration,  expansion,  remodeling, 
replacement,  and  renovation  of  existing 
facilities:  (c)  off-site  improvements  in 
connection  with  an  activity  described  in 
clause  (a)  or  (b);  and  (d)  the  acquisition 
of  land  in  connection  with  an  activity 
described  in  clause  (a),  (b),  or  (c]. 

“Equipment”  means  those  items 
which  are  necessary  for  the  functioning 
of  a  facility  acquired  or  constructed  with 
a  loan  or  loan  guarantee  awarded  under 
this  subpart,  but  does  not  include  items 
of  current  operating  expense  such  as 
food,  fuel,  pharmaceuticals,  dressings, 
paper,  printed  forms  and  housekeeping 
supplies. 

“Net  assignable  square  footage” 
means  the  sum  of  all  useable  floor  space 
measured  on  a  floor  plan  to  the  inside 
faces  of  all  enclosing  walls  or  to  lines 
denoting  functional  separations.  Net 
assignable  square  footage  includes  all 
rooms  to  which  a  specific  use  can  be 
assigned  and  excludes  corridors, 
lobbies,  toilets,  mechanical  shafts, 
ducts,  electrical  shafts  or  closets, 
elevators  or  elevators  shafts,  columns, 
exterior  walls  or  partitions,  service 
rooms,  custodial  supplies  and  general 
storage  areas. 

‘Title”  when  used  with  reference  to  a 
facility  which  is  proposed  to  be  acquired 
or  constructed  with  assistance  under 
this  subpart,  means  a  fee  simple  or  any 
other  estate  or  interest  (including  a 
leasehold)  which  the  Secretary  Rnds 
sufficient  to  assure,  for  a  period  of  not 
less  than  the  repayment  period  of  the 
loan  to  be  made  or  guaranteed  by  the 
Secretary,  imdisturbed  use  and 
possession  for  the  purposes  of 
acquisition,  or  construction,  and 
operation  of  the  project. 

§  1 10.1003  What  organizations  are  eligible 
for  loans  and  loan  guarantees? 

(a)  Any  public  health  maintenance 
organization  which  is  qualified  under 
Subpart  F  of  this  part  is  eligible  to  apply 
for  a  loan  under  this  subpart. 


(b)  Any  nonprofit  private  health 
maintenance  organization  which  is 
qualified  under  Subpart  F  of  this  part  is 
eligible  to  apply  for  a  loan  or  a  loan 
guarantee  under  this  subpart. 

(c)  Any  private  (other  than  a  nonprofit 
private)  health  maintenance 
organization  which  is  qualified  under 
Subpart  F  of  this  part  is  eligible  for  a 
loan  guarantee  under  this  subpart,  but 
only  if  it  demonstrates  that  at  least  10 
percent  of  the  members  projected  to  be 
served  in  the  facility  to  be  acquired  or 
constructed  will  be  from  medically 
underserved  populations. 

§  1 10.1004  What  are  the  requirements  for 
an  application? 

(a)  An  applicant  shall  submit  an 
application  for  a  loan  or  loan  guarantee 
to  the  Secretary  at  the  time  and  in  the 
form  and  manner  that  the  Secretary 
prescribes. 

(b)  An  application  must  contain  an 
appraisal  of  the  property  to  be  acquired 
with  a  loan  made  or  guaranteed  under 
this  subpart.  The  appraisal  must  be 
prepared  by  an  independent  appraiser 
approved  in  advance  by  the  Secretary. 

(c)  (1)  An  application  must  identify 
any  party  in  interest  (as  defined  in 

§  110.101  of  this  part)  with  whom  a 
transaction  is  proposed  and  for  which 
transaction  assistance  is  being 
requested  under  this  subpart.  The 
application  must  also  identify  any 
individual  who  would  become  a  party  in 
interest  as  a  consequence  of  a  proposed 
transaction. 

(2)  Where  a  party  in  interest  is  so 
identified,  the  application  must  include: 

(i)  An  explanation  of  the  involvement 
of  the  party  in  interest; 

(ii)  A  combined  financial  statement 
for  the  HMO  and  the  party  in  interest. 
This  statement  must  be  prepared  by  an 
independent  auditor  in  accordance  with 
generally  accepted  accounting  principles 
with  appropriate  opinions  and  notes, 
and  in  the  form  and  manner  prescribed 
by  the  Secretary; 

(iii)  A  second  appraisal  of  property  to 
be  acquired  from  the  party  in  interest. 
This  second  appraisal  is  in  addition  to 
that  required  under  paragraph  (b)  of  this 
section  and  must  be  prepared  by 
another  independent  appraiser 
approved  in  advance  by  the  Secretary; 

(iv)  Evidence  that  the  cost  of  each 
proposed  transaction  with  a  party  in 
interest  is  consistent  with  prudent 
management  and  the  fiscal  soundness 
requirements  in  42  CFR  110.108(a)(1); 
and 

(v)  Evidence  that  the  transaction  will 
not  adversely  affect  the  management 
decisions  or  the  fiscal  soundness  of  the 
HMO.  For  example,  a  description  of 
procedures  which  will  prevent  the  party 


in  interest  fi'om  controlling  decisions  by 
the  HMO  will  respect  to  the  facility  to 
be  constructed  or  acquired  under  this, 
subpart  would  meet  this  requirement. 

(3)  The  Secretary  will  disapprove  an 
application  where  he  or  she  determines 
that  the  participation  of  a  party  in 
interest  is  likely  to  affect  adversely  the 
administration  and  fiscal  soundness  of 
the  HMO  or  its  delivery  of  health 
services. 

(d)  An  application  must  include  an 
assurance  satisfactory  to  the  Secretary 
that  the  HMO  will  have  title  (as  defined 
in  §  110.1002)  to  the  facility. 

(e)  An  application  must  include  an 
assurance  satisfactory  to  the  Secretary 
that  the  HMO  will  continue  to  comply 
with  the  restrictions  on  capacity  set  out 
in  §  110.1007(b)  for  the  five  years 
following  completion  of  acquisition  or 
construction. 

(5)  An  application  must  include  line 
drawings  of  the  proposed  facility 
demonstrating  that  the  allocation  of 
square  footage  complies  with  the 
requirements  of  §  110.1007. 

(g)  The  application  must  be  executed 
by  an  individual  authorized  to  act  for 
the  applicant  and  to  assume  on  behalf  of 
the  applicant  the  obligations  imposed  by 
the  statute,  the  regulations  of  this  part, 
and  the  terms  of  the  loan  documents  and 
the  loan  guarantee,  if  any. 

§  1 10.1005  What  information  must  be 
submitted  by  an  applicant  which  has 
received  a  commitment  for  a  loan  to  be 
made  or  guaranteed  under  this  subpart 
before  the  closing  of  the  loan? 

(a)  Design,  bid,  and  contract 
documents  for  each  project  must  be 
prepared  in  accordance  with  all  of  Part 
2.1  (except  sections  5.4,  8.8, 11.2, 11.3, 
11.4,  Chapter  12,  sections  13.2, 13.3  and 
Exhibits  9  and  10)  of  DHEW  Technical 
Handbook  for  Facilities  Engineering 
and  Construction  Manual,  Federally 
Assisted  Construction,  entitled  “2.1 
Information  for  ftoject  Applicants  and 
State  Agencies  on  Design  and 
Construction  Related  Activities.”  With 
these  exceptions.  Part  2.1  is 
incorporated  into  this  subpart  by 
reference.  This  part  of  the  Handbook 
will  be  provided  to  all  applicants  and  is 
available  at  cost  to  any  interested 
person  upon  request  to  the  Office  of 
Health  Maintenance  Organizations  in 
any  of  the  Department's  Regional 
Offices.  The  addresses  of  Regional 
Offices  are  listed  in  45  CFR  5.31(b).  This 
part  of  the  Handbook  is  also  available 
for  inspection  without  charge  at  thess 
offices.  If  this  handbook  is  amended,  a 
notice  of  the  amendments  will  be 
published  in  the  Federal  Register  and  a 
copy  of  the  amendments  will  be  on  file 
at  the  Office  of  the  Federal  Register.  The 
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design,  bid,  and  contract  documents ' 
must  be  submitted  to  the  Secretary  for 
approval  before  the  closing  of  a  loan  to 
be  made  or  guaranteed  under  this 
subpart. 

(b)  The  plans  and  specifications  for 
the  design  and  construction  of,  and 
equipment  for,  a  facility  submitted  to  the 
Secretary  must  conform  with: 

(1)  State  and  local  codes,  laws,  and 

ordinances,  and  ^ 

(2)  Chapter  14  of  DHEW  Publication 
No.  (HRA)  79-14500,  Minimum 
Requirements  of  Construction  and 
Equipment  for  Hospitals  and  Medical 
Facilities,  “Small  ftimary  Health  Care 
Centers,”  except  for  the  last  sentence  of 
paragraph  14.1A,  the  parenthetical 
phrase  “(usually  4]”  in  paragraph 
14.1B(1]  and  paragraph  14.1B(3)  in  its 
entirety.  With  these  three  exceptions. 
Chapter  14  of  this  dociunent  is 
incorporated  into  this  subpart  by 
reference.  This  publication  will  be 
provided  to  all  applicants  and  is 
available  for  the  cost  of  reproduction  to 
any  interested  person  upon  request  to 
the  Office  of  Health  Maintenance 
Organizations  in  any  of  the 
Department’s  Regional  Offices.  The 
addresses  of  Regional  Offices  are  listed 
in  45  CFR  5.31(b).  This  publication  is 
also  available  for  inspection  without 
charge  at  these  offices.  If  this 
publication  is  amended,  a  notice  of  the 
amendments  will  be  published  in  the 
Federal  Register  and  a  copy  of  the 
amendments  will  be  on  file  at  the  Office 
of  the  Federal  Register. 

Incorporation  by  reference  provisions 
approved  by  the  Acting  Director  of  the 
Federal  Register  on  October  22, 1979. 

§  1 1 0. 1 006  What  are  the  limitations  on 
loans  and  guaranteed  loans? 

(a)  The  aggregate  amount  of  principal 
of  loans  made  or  guaranteed,  or  both,  for 
an  ambulatory  health  care  facility  under 
this  subpart  may  not  exceed  the  amount 
specified  by  section  1305A(b)(l)  of  the 
Act. 

(b)  The  aggregate  amount  of  loans 
made  or  guaranteed  under  this  subpart 
for  a  project  may  not  exceed  90  percent 
of  the  eligible  costs  of  the  project  unless 
the  Secretary,  for  good  cause,  approves  , 
a  greater  percentage. 

(1)  In  determining  whether  there  is 
good  cause  for  approving  a  greater 
percentage,  the  Secretary  will  consider: 

(i)  The  availability  of  other  sources  of 
funds  to  the  applicant; 

(ii)  The  effect  on  the  security  for  the 
loan  of  other  borrowing  by  the  applicant 
to  pay  for  the  remainder  of  the  project 
costs;  and 

(iii)  Any  other  factors  the  Secretary 
determines  are  consistent  with  the 
purposes  of  the  Act. 


(2)  The  applicant  may  not  use  any 
funds  provided  under  other  subjects  of 
this  part  to  pay  for  any  portion  of  the 
project  costs  not  paid  for  by  the  loan 
made  or  guaranteed  under  this  subpart. 

§  1 1 0. 1 007  What  requirements  apply  to 
projects  assisted  under  this  subpart? 

Projects  assisted  or  to  be  assisted 
under  this  subpart  must  comply  with  the 
following  requirements,  unless  a 
requirement  is  waived  or  modified  by 
the  Secretary  for  good  cause. 

(a)  Net  assignable  square  footage 
limitations  applicable  to  a  facility.  The 
following  limitations  apply  to  an 
assisted  facility,  including  any  portion  of 
the  facility  acquired  or  constructed  (or 
to  be  acquired  or  constructed  prior  to 
the  termination  of  the  5-year  period 
following  acquisition  or  construction] 
without  Federal  assistance  under  this 
subpart: 

(1)  Not  more  than  25  percent  of  the  net 
assignable  square  footage  (as  defined  in 
110.1002)  may  be  devoted  to 
administrative  functions  of  the  HMO. 
The  remainder  must  be  devoted  to 
clinical  use.  For  the  purpose  of  this 
paragraph,  (i)  administrative  functions 
include  general  administration, 
marketing,  enrollment  and  claims 
processing,  and  (ii)  clinical  uses  of  space 
include  medical  records  storage,  clinical 
administration,  and  space  for  the 
provision  of  basic  health  services, 
health  education,  and  pharmacy,  optical, 
dental,  laboratory.  X-ray,  and  other 
health  services. 

(2)  At  least  50  percent  of  the  net 
assignable  square  footage  must  be  for 
the  provision  of  basic  health  services  (as 
defined  in  Subpart  A  of  this  part). 

(b)  Net  assignable  square  footage 
limitations  applicable  to  an  HMO.  The 
following  limitations  apply  to  the  net 
assignable  square  footage  of  all  the 
facilities  to  be  available  to  the  HMO 
during  the  five  year  period  following  the 
completion  of  the  acquisition  or 
construction  to  be  assisted  under  this 
subpart.  This  includes  any  net 
assignable  square  footage  available  or 
to  be  available  to  the  HMO  for  the 
purposes  specified  below,  whether  or 
not  acquired  or  constructed  with 
assistance  under  this  subpart: 

(1)  The  net  assignable  square  footage 
available  to  the  HMO  may  not  exceed 
that  needed  to  serve  110  percent  of  the 
projected  niunber  of  HMO  members  at 
the  end  of  the  5  year  period  after  the 
acquisition  or  construction  is  to  be 
completed.  The  applicant  shall  calculate 
the  amount  of  net  assignable  square 
footage  which  is  needed  in  accordance 
with  instructions  provided  by  the 
Secretary. 


(2)  Where  assistance  under  this 
subpart  is  used  to  acquire  or  construct 
facilities  for  the  provision  of  optical, 
pharmacy  or  dental  services,  the  total 
net  assignable  square  footage  available 
to  the  HMO  for  the  provision  of  each  of 
these  assisted  services  may  not  exceed 
that  needed  to  serve  200  percent  of  the 
projected  number  of  HMO  members  at 
the  end  of  the  5-year  period  after  the 
acquisition  or  construction  is  to  be 
completed.  Only  the  HMO  members 
projected  to  be  enrolled  to  receive  these 
services  on  a  prepaid  basis  may  be 
counted  for  purposes  of  this  limitation. 
The  applicant  shall  calculate  the  amount 
of  net  assignable  square  footage  which 
is  needed  in  accordance  with 
instructions  provided  by  the  Secretary. 

(3)  Where  assistance  under  this 
subpart  is  used  to  acquire  or  construct 
facilities  for  the  provision  of  laboratory 
or  X-ray  services,  the  total  net 
assignable  square  footage  available  to 
the  HMO  for  the  provision  of  each  of 
these  assisted  services  may  not  exceed 
that  needed  to  serve  110  percent  of  the 
projected  number  of  HMO  members  at 
the  end  of  the  5  year  period  after  the 
acquisition  or  construction  is  to  be 
completed.  The  applicant  shall  calculate 
the  amount  of  net  assignable  square 
footage  which  is  needed  in  accordance 
with  instructions  provided  by  the 
Secretary. 

§  1 10.1008  What  Is  an  eligible  cost? 

(a)  The  Secretary  will  consider  only 
eligible  costs  in  determining  the  amount 
of  a  loan  to  be  made  or  guaranteed 
under  this  subpart.  Eligible  costs  are 
those  which  are  reasonable  and 
necessary  for  the  acquisition  or 
construction  of,  or  the  purchase  of 
equipment  for,  a  facility  or  portion  of  a 
facility.  Costs  which  the  Secretary 
determines  to  be  inappropriate  to  the 
needs  of  a  particular  HMO  and  other 
costs  which  the  Secretary  specifies  in 
materials  to  be  provided  to  each 
applicant  are  not  eligible  costs. 

(b)  The  cost  of  acquisition  of 
equipment  is  an  eligible  cost  only  if  the 
equipment  is  for  a  facility  acquired  or 
constructed,  or  to  be  acquired  or 
constructed,  with  a  loan  made  or 
guaranteed  under  this  subpart. 

(c)  Acquisition  of  land  for  a  facility  is 
an  eligible  cost  only  if  it  is  in  connection 
with  the  acquisition  or  construction  of  a 
facility  on  that  land. 

(d)  The  costs  of  leasing  land,  a 
facility,  or  equipment  for  a  facility  are 
not  eligible  costs.  The  costs  of 
construction  on  leased  land,  including 
renovation  of  a  leased  facility,  may  be 
eligible  costs  if  adequate  security  is 
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available  to  protect  the  Hnancial 
interests  of  the  United  States. 

(e)  The  cost  of  repaying  an  interim 
construction  loan  for  a  facility  is  an 
eligible  cost. 

§  1 10.1009  What  security  is  required? 

All  loans  and  guaranteed  loans  shall 
be  secured  in  a  manner  which  the 
Secretary  finds  sufficient  to  ensure 
repayment  and  to  protect  the  financial 
interests  of  the  United  States.  The 
Secretary  will  file  or  require  the  filing  of 
all  documents  necessary  to  perfect  the  ' 
security  interests  of  the  United  States. 

§  110.1010  What  evidence  of 
indebtedness  must  be  used? 

The  evidence  of  indebtedness  with 
respect  to  loans  made  or  guaranteed 
under  this  supart  shall  be  in  the  form  of 
a  debt  instrument  which  is  acceptable  to 
the  Secretary. 

§  110.1011  What  legal  opinions  and 
documents  must  be  furnished? 

At  appropriate  stages  in  the 
application  and  loan  closing  process,  the 
applicant,  at  the  request  of  the 
Secretary,  shall  furnish  opinions  by  legal 
counsel  who  is  acceptable  to  the 
Secretary,  in  the  form  and  manner 
prescribed  by  the  Secretary. 

§  1 10.1012  How  are  loan  closing  dates 
determined? 

(a)  Loans.  Closing  for  any  loan  by  the 
Secretary  under  this  subpart  shall  be 
accomplished  at  a  time  determined  by 
the  Secretary. 

[b)  Loan  Guarantees.  Closing  for  any 
loan  for  which  a  guarantee  is  made 
under  this  subpart  shall  be 
accomplished  at  a  time  agreed  upon  by 
the  parties  to  the  loan  and  the  Secretary. 

§  1 10.1013  What  interest  must  be  paid  by 
the  borrower? 

(a)  Each  loan  made  by  the  Secretary 
shall  bear  interest  at  a  rate  determined 
by  the  Secretary. 

(b)  Each  loan  guaranteed  by  the 
Secretary  shall  bear  interest  at  a  rate 
approved  by  the  Secretary. 

§  1 10.1014  How  and  over  what  period  are 
loans  and  guaranteed  loans  to  be  repaid? 

(a)  The  principal  amount  of  each  loan 
or  guaranteed  loan,  together  with 
interest  thereon,  must  be  repayable  in 
accordance  with  a  repayment  schedule 
which  is  to  be  agreed  upon  by  the 
parties  to  the  loan,  or  by  the  parties  to 
the  guaranteed  loan  and  the  Secretary, 
prior  to  or  at  the  time  of  the  closing  of 
the  loan.  Unless  otherwise  authorized 
by  the  Secretary,  each  loan  made  or 
guaranteed  by  the  Secretary  must  be 
repayable  in  substantially  level 
installments  of  interest  and  principal 
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(except  as  provided  in  paragraph  (b)  of 
this  section)  sufficient  to  amortize  the 
loan  through  the  final  year  of  the  life  of 
the  loan. 

(b)  Interest  on  the  unpaid  principal 
amount  of  the  loan  shall  be  due  and 
payable  not  less  frequently  than  semi¬ 
annually  from  the  date  of  the  initial 
disbursement  of  funds  under  the  loan. 
Principal  repayments  shall  be  paid  not 
less  frequently  than  semi-annually  but 
may  be  deferred  until  completion  of  the 
project. 

(c)  Each  loan  or  guaranteed  loan  shall 
be  repayable  over  a  period  approved  by 
the  Secretary,  not  to  exceed  25  years 
beginning  on  the  date  of  closing  of  the 
loan. 

(1)  The  Secretary  may  approve  a 
repayment  period  of  less  than  25  years 
in  particular  cases  if  he  or  she 
determines  that  a  shorter  repayment 
period  is  more  appropriate  to  an 
applicant’s  total  financial  plan  and  not 
inconsistent  with  the  financial  interests 
of  the  United  States. 

(2)  A  loan  repayment  period  may  not 
exceed  the  estimated  useful  life  of  the 
facility  to  be  acquired  or  constructed 
with  the  assistance  of  the  loan.  In  the 
case  of  a  loan  solely  for  acquisition  of 
equipment  for  a  facility  previously 
assisted  under  this  subpart,  the  loan 
repayment  period  may  not  exceed  the 
estimated  useful  life  of  the  most 
expensive  items  of  equipment. 

(3)  Where  a  leased  facility  is  being 
constructed  (i.e.,  renovated)  with 
assistance  under  this  subpart,  or  a 
facility  is  being  acquired  or  constructed 
on  leased  land  with  assistance  under 
this  part,  the  loan  repayment  period  may 
not  be  longer  than  the  period  of  the 
lease. 

§  1 10.1015  What  are  the  obligations  and 
rights  of  the  holder  of  the  loan  in  the  event 
of  a  default  on  a  guaranteed  loan? 

When  the  holder  of  a  loan  guaranteed 
by  the  Secretary  under  this  subpart  is 
the  Federal  Financing  Bank,  the 
obligations  and  rights  of  the  holder  in 
the  event  of  default  will  be  set  forth  in 
the  loan  documents'  and  in  the  terms  of 
the  guarantee.  For  other  holders,  the 
procedures  to  be  followed  in  the  event 
of  default  are  set  forth  below: 

(a)  If  a  borrower  defaults  on  a  loan 
guaranteed  by  the  Secretary  under  this 
subpart,  the  holder  of  the  loan  shall 
promptly  give  the  Secretary  written 
notification  of  this  default.  The 
Secretary  will,  immediately  upon  receipt 
of  the  notice,  provide  the  holder  with 
written  acknowledgement  of  its  receipt. 

(b)  If  a  default  in  making  periodic 
payment  of  the  principal  and  interest  on 
the  guaranteed  loan  is  not  cured  within 
90  days  after  receipt  by  the  Secretary  of 
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notice  of  the  default,  the  holder  of  the 
loan  shall  have  the  right  to  make  written 
demand  upon  the  Secretary  for  payment 
under  the  guarantee.  Upon  receiving  this 
demand,  the  Secretary  will,  at  his  or  her 
option,  either: 

(1)  Pay  to  the  holder  of  the  loan  the 
full  amount  of  all  overdue  payments 
(principal,  accrued  interest,  and 
reasonable  late  charges  if  assessed  in 
the  form  of  additional  interest)  and 
continue  to  make  payments  on  the  loan 
when  due  until  the  applicant  resumes 
making  payments  or  until  the  Secretary 
elects  either  to  purchase  the  loan  under 
subparagraph  (2)  or  to  make  payments 
under  subparagraph  (3);  or 

(2)  Purchase  the  loan  through  the 
payment  to  the  holder  of  the  full  unpaid 
principal  amount  together  with  accrued 
interest  and  reasonable  late  charges  (if 
assessed  in  the  form  of  additional 
interest)  imposed  in  accordance  with  the 
instrument  evidencing  or  securing  the 
loan;  or 

(3)  Direct  the  holder  to  foreclose  upon 
and  dispose  of  the  security  for  the  loan 
(as  provided  in  the  security  instrument), 
if  the  Secretary  has  reserved  the  right  so 
to  direct  the  holder  under  the  terms  of 
the  loan  guarantee.  After  the  foreclosure 
and  disposition,  the  Secretary  will  pay 
to  the  holder  the  outstanding  balance  of 
the  loan  (principal,  accrued  interest,  and 
reasonable  late  charges  if  assessed  in 
the  form  of  additional  interest)  less  the 
net  proceeds  of  the  foreclosure  and 
disposition. 

(c)  If  the  borrower  fails  to  cure  a 
default  on  the  loan  (other  than  a  default 
in  the  payment  of  principal  and  interest) 
within  90  days  after  the  Secretary 
receives  the  notice  of  the  default,  the 
holder  of  the  laon  shall  have  the  right  to 
accelerate  payment  of  the  loan. 

(1)  If  the  borrower  cannot  make  this 
payment,  the  holder  may  make  written 
demand  upon  the  Secretary  for  payment 
under  the  guarantee. 

(2)  The  Secretary  will,  upon  receiving 
this  written  demand;  either 

(i)  Purchase  the  loan  through  the 
payment  to  the  holder  of  the  full  unpaid 
principal  amount  together  with  accrued 
interest  and  reasonable  late  charges  (if 
assessed  in  the  form  of  additional 
interest)  imposed  in  accordance  with  the 
instrument  evidencing  or  securing  the 
loan;  or 

(ii)  Direct  the  holder  to  foreclose  upon 
and  dispose  of  the  security  for  the  loan 
(as  provided  in  the  security  instrument), 
if  the  Secretary  has  reserved  the  right  so 
to  direct  the  holder  under  the  terms  of 
the  loan  guarantee.  After  the  foreclosure 
and  disposition,  the  Secretary  will  pay 
to  the  holder  the  outstanding  balance  of 
the  loan  (principal,  accrued  interest,  and 
reasonable  late  charges  if  assessed  in 
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the  form  of  additional  interest]  less  the 
net  proceeds  of  the  foreclosure  and 
disposition. 

§110.1016  On  what  basis  may  the 
Secretary  waive  rights  of  recovery? 

In  determining  whether  there  is  good 
cause  for  waiver  of  any  right  of  recovery 
which  the  Secretary  may  have  against 
an  HMO,  either  because  of  a  loan  made 
under  this  subpart  or  because  of  a 
payment  made  under  a  loan  guarantee 
under  this  subpart,  he  or  she  will  take 
into  consideration  the  extent  to  which: 

(a)  The  recipient  of  the  loan  or 
guaranteed  loan  or  other  owner  of  the 
facility  with  respect  to  which  the  loan  or 
loan  guarantee  was  made  will  continue 
to  use  it  for  (1)  the  purpose  for  which  it 
was  constructed  or  (2)  another  public  or 
nonprofit  purpose  which  will  promote 
the  purposes  of  the  Act; 

(b)  There  are  reasonable  assurances 
that  for  the  remainder  of  the  repayment 
period  of  the  loan,  other  public  or 
nonprofit  facilities  not  previously  used 
for  the  purpose  for  which  the  facility 
was  constructed  will  be  so  used  and  are 
substantially  equivalent  in  nature  and 
extent  for  that  purpose; 

(c)  The  recovery  would  seriously 
curtail  the  provision  of  medical  services 
to  persons  in  need  of  these  services  in 
the  area;  and 

(d)  It  is  likely  that  payment  can  be 
obtained  which  would  be  greater  than 
the  costs  the  government  would  incur  as 
a  result  of  continuing  to  pursue 
collection. 


(FR  Doc.  80-10506  Filed  4-0-80;  8:45  am] 
BILLING  CODE  4110-85-M 


